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Name & Address of the Appellant & Respondent

M/s. Bilfinger Water Technologies Pvt. Ltd.
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~~ ~ 3r8ea 3mar oiahs 3rra aar % "ITT qez srrtr ufr zqenferf Rh
qarg T; er 3f@rat at w:frc;r m~a,ur~~ cR 'ffcmIT % I

Any person aggrieved by this Order-In-Appeal may file an api::eal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

7rdnl qr yatrr3a :
Revision application to Government of India :
(1) a4ha sn«a z,ca arf@fr, 1994 ct)- tTRT 3jaifa ft4·aal; mg mm=ii #a GfR ll
~e[ffl cfil" '\j"q"-e[ffl * >f~~ * 3RflIB g7terr smaaa 'sraz fa, rdT,
f@a +iau, aura fer, a)fl if5raa, fta ta raa, ira mrf, { fact : 110001 cfil"

. 6t sft Reg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zufar al zrf #m i sa w#t arR qjj'<(,@ltj fl" fcl;-"fTt ·.:i0-silll'< <TT ~ c61-<~1'4
za fa8t arr a asrIrma a na g; mf i, za fa#t re(R qr +wsr
'tfIB erg fcl;-"fTt c61-<i!s!l'i ll m fcl;-"fTt ·.:i0-s1•11x ll 'ITT .,-rc;, ufat # hr g& st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) qra a are fhat nz z 7et Plllrfaa .,-rc;f "qx m .,-rc;f * fclPll-JTOI ll~~
~ .,-rc;, "qx 8,r< zycaRd ma ii it mna as fa4 r, zu rgr # Plllrfact--~------el .·7a.,
(b) In case of rebate of duty of excise on goods exported to any country or territori;oyts1.~~----.::-\\\
India of on ex_cisable n:iaterial_ used in the manufacture of the goods which are exporit~·1_t6 a'Q~ / \\.
country or territory outside India. { ·J . ·~ ; ~ .~ --. C.,,,_ I -
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(c)

~ ~ q5T :r@Ff ~~~ cfi ~ (~m~ cITT) ~ fcITTlT iim
,m;:r "ITT I
In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. .

el" 3ffwr '3tc!IG1 ml saraa zeyra fa ut spt fs mrr al n{ ? sit
ha smr?gr wit zr ear qi fa gaff@a srrzgu, re cf) &Rf tlTW cJT ~ "C{x <TT
6'Tcf ll fa arfefr (i.2) 1998 tTRT 109 m~~ ~ 'ITT I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) tu sra ca (r#ta) Pilll-llcf<:'11, 2001 cf> frn:r:r 9 cf> 3fGlIB fclP!~cc ™~
<g-s #at ufji ii, ha mar a sf sr? hf fa#taat a'ft c-snrer v
~ ~ c#I" err-err >ITTrm are fr mr4a flu mar aR;1 sa# rr aTar ~- cJTT
jl!...cll~~~ cf> 3fc=rr@ t1m as-z feuffa l ah grar # tr mer et-oaa ufa (_)
ft eh#t nfe; 1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RR@a 3mar er ui icvaa Gara sq?l zn sh a st at q?1 200/
#$ta gram #t ug a#ht ii iaaa y alaa vznar st at 10oo/- #ht #h ran #t
GIg I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#it zca, #hr sqzrcn vi hara an4lhn urn@raur Re an4G
Appea1 to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ta Ila zyca 37f@)fr , 1944 c#I" tJm 35- uo#f /35-~ cf> 3fc=rr@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

0

sq~Ra qRRb 2 (4) a i aarrr srcarat #t r@a, sr#hit # mav#
gen, st Gar« gc vi hara srf#tr nrzar@rawr (Rrez) #6t uf2a &flu 4if8at,
31zarala sit--2o, #ea Raza roe, au q, olt;l-lc;lcilli:;-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) eta sna gcea (sr8ta) Rural, 2oo1 #kt err 6 3iafa 7a zg-3 # feuffa
fag r4tar aft4tu nznf@raoi 6t n{ sr@ a fas srql fag rg 3? #t ar ,fi Rea
~~ ~ c#I" l=frl, 61:lfGf c#I" +:rflT 3TR' <1'TTllT ·TIT 5fIT Ty 5 l IT a % ci6f
~ 1000 /- #ta Rt zhft\ Gisi sur zrca a air, nu #t +:rflT 3m <1'TTllT Tn:rf ~
I; 5 lg IT 50 G7lg lq "ITT at u; 50o/- #h st zhf ui snr yca #t +fflT,
~ c#r +:rflT 3TR' <1'TTl!T ·Tur 5far q; 50 alzT nar % ci6f ~ 10000 /- iti-ff
hurt eft I c#r ~ fl 51 ll cb xfGi fel x cf> -;:,p:r ea1Ra a rue a u vier c#J' \i'fTtf I ~
glue U enl # fa,ft 1Ra a I cfo1Ra ea ?at znrar T "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3' as /-. -~-<; : ,_\
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied ag~insl \ .· f \.,.l\
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.1 o,oooA ...... , I' 3.: i
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50\,Lac\ ( ·.) / -~3/
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any _✓:· * /

. ,,/
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zuf « smra{ pa or?ii ar mar tr & at r@ht pe air a fg uh at gar srfa
in fau Gar Rs; gr a zha g ft fa far u& aar aa a fg zuenferf 34ta
~cffi" -qcp~ <IT~m'PR cffi" -qcp~ fcom '1l1fil t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ""llllllclll ~~ 1970 <-lW~ cBl'~-1 cfi ~ mffur fclj-q ~
'3cm' ~ 'llT G 3mgr zrenRenf fRufzu If@rant sr?gr i a r?ha l ya sf r
xi'i.6.50 tfff c!5T nraru zrcan feaszm zhnr afey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

0

(5) sit if@er mat at firva ad fat al sit ft en 3naff f4rt urat %
it flt zrca, 34a sqla zyen vi ara r4)Rt +nznf@aw (aruffafe) Rua, 1o82
Rfmr %1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure} Rules, 1982.

(6) #tar area, he&tzr seur areasvi hara3r4lir uf@rawT (GR)4a) mm 3ft!t;r1 m m<Rm df
hsc4tr35u era 3rf@)era, &y9 RR err 39h3ia fr(in-) 3f@frra 2&(2y ft
iznr 29) fecaia: o€..2e8yiRt fa#hr 31f@)fez1a, &8ytrrs 3irvfahara ast aftra
"JT"$' t ID'U~cl=i'I' "JT"$' qa-if@r smrac3fearj k, rra fa zr arr h 3iiasa#st art
3rhf@a2erfra«raluva 3rf@rat
a#c4tar5=ua rca vihara h 3iaurair fatav rcaii far gr@?

(il '4"RT 11 tr m~~~
(ii) r sra t m "JT"$' 'JfN<i mw
(iii) rd smr f@Jara4) h fern G h 3if ear ta#

_. 3Wf Gf~rc:r~ fcn"~ mum~ fmfRr (ti'. 2) 3f@0er, 2014 m 3JITT=a:rqa fhs#r 3r4@trz 1if@rart a
0 tlcFf!lj~~3@T "Qcf 3r41 ast araaizti

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit take1;
(iii) amount payable under Rule 6 of the Cervat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) < 3r2er ahuf 3rh rf@raswrhmgrsi greens 3rzrar reas zn zvs fafa m cTT <Am fcp"Q' C1N~

m 10% agrara3itsziha c;u5 fctc11R;a mrush 1o% agaru Rtsrm#ta =:(6)(i) In view of above, an appeal against this order shall lie before the Tribunal orr<. :·· >: __ :·~:··.;,i>.
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,iir · -'/·:.,.,., ,>,,(_r,
penalty, where penalty alone is in dispute." C .: / \:..r \\v·- I );,·I' I ,.,·. '-~\ ~, '.' -· \ \ ; _:.,••Se.
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ORDER-IN-APPEAL

This appeal has been filed by M/s. Bilfinger Water Technologies Pvt.

Ltd., Block No.: 53/P, Khatraj Chokdi, Khatraj, Kalol (hereinafter referred to
"as the appellants") against the Order-in-Original number GNR-STX-DEM-DC
02/2017 dated 17.01.2017 (hereinafter referred to as "the impugned order")
passed . by the Assistant Commissioner of Central Excise, Gandhinagar

(hereinafter referred to as "the adjudicating authority").

2. Brief facts of the case are that the appellants are engaged in providing

taxable services of GTA, BAS, Rent-a-cab and manpower Recruitment service

and are holding Service Tax registration number AABCJ4330LST001. During
the course of audit, for the period of January 2013 to March 2014, it was
observed that they had failed to pay Service Tax, under reverse charge
mechanism. On being pointed out, the appellants paid the amount or
6,72,568/- (4,29,215/- + 2,43,353/-) along with interest of 1,75,478/

(1,25,347/- 4 50,131/-) on 17.02.2015. However, it was noticed that

the appellants did not calculate the interest amount correctly and short paid
the interest. On being pointed out, they paid the difference amount of

interest 27,175/-.

3. A show cause notice dated 19.04.2016 was issued to the appellants

which was adjudicated by the adjudicating authority vide the impugned

order. The adjudicating authority confirmed the demand of Service Tax
amounting to 6,72,568/- under Section 73 of the Finance Act, 1994 and
ordered to appropriate the said amount already paid by the appellants. The
adjudicating authority further confirmed the demand of interest or
2,02,653/- under Section 75 of the Finance Act, 1994 and ordered · to
appropriate the said amount already paid by the appellants. He further

imposed equal penalty of t6,72,568/- under Section 78 of the Finance Act,

1994.

3. Being aggrieved, the appellants have filed the present appeal on the
grounds that they have willingly paid the Service Tax along with interest as
and when pointed by the officers of audit. The provisions of Section 78 of the
Finance Act, 1994 could be invoked only if the intentions of the appellants
were malafide i.e. the intention to evade payment of Service Tax. In the
instant case, there was no intention to evade duty payment as all the
transactions were reflected in their books of account. Further, the appellants
quoted that whatever Service Tax'was payable to them under reverse charge
mechanism, was admissible to them as Cenvat credit of input service. Thus,
the matter is absolutely revenue neutral as whatever tax was paid through
challan is admissible as Cenvat credit to them which can be utilized for·

payment of their further duty liability.

• f
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4. A personal hearing in the matter was held on 17.08.2017 and Shri
Archit Kotwal, Consultant, appeared for the same. He reiterated the grounds.
of appeal and and argued that as the issue is revenue neutral, 100% penalty

cannot be imposed.

5. I have carefully gone through the facts of the case on records, appeal

memorandum and submissions made by the appellants at the time of
personal hearing. I find that the appellants had failed to pay Service Tax
under reverse charge mechanism amounting to 6,72,568/- and on being

pointed out by the audit officers of the department, they paid the said
amount along with applicable interest arising out of the late payment. The
adjudicating authority, vide the impugned order, confirmed the short paid
Service Tax and interest (and ordered for appropriation of the same) under_
Section 73 and 75 of the Finance Act, 1994 and imposed equivalent penalty
under Section 78 of the Finance Act, 1994. The appellants argued that their

intentions were not malafide as all the transactions were reflected in their
0 books of account. They further claimed that the issue is revenue neutral as

whatever Service_Tax was payable to them was admissible as Cenvat credit.

Thus, they are not supposed to be penalized; and in paragraph 6 of their

grounds of appeal, they claimed that under the proviso to Section 78 of the

Finance Act, .1994, penalty shall be limited to 50% if transactions are

recorded in the books of account.

0

5.1. In this regard, I would, first of all, like to quote the contents of Rule
8(3), Central Excise Rules, 2002, where it is stated that if the assessee fails

to pay the amount of duty by due date, he shall be liable to pay the

outstanding amount along with interest in terms of rate fixed under section

11AB of the Act on the outstanding amount, for the period starting with the
first day after due date till the date of actual payment of the outstanding
amount. Thus, it is quite clear that the appellants are liable to pay interest on
the Service Tax amount late paid by them. Service Tax provisions provide for
the imposition of interest and pen_alty when an assessee avoids or delays the. .
payment of Service Tax he is liable to pay. However, charging of interest and

penalty are two separate provisions under the law. The Hon'ble Supreme
Court in the case of Pratibha Processors v. Union of India observed as

follows:
"In fiscal statutes, the import of the words tax, interest, penalty, etc.
are well known. They are different concepts. Tax is the amount

9.....·;
an assessee for some contumacious conduct or for a deliberate /1,,5\

. v1olat10n_ of the prov1smns of the particular statute . / :,, !. ( \:, _j )·-s · ·
Further, for more ease, I quote the concerned lines of section 76(1) of the\;·;\ ~:: _)

..,
* ,. .,,--

. ..,

payment of which is enforced by law. Penalty is ordinarily levied on·

payable as a result of the charging provision. It is a compulsory
exaction of money by a public authority for public purposes, the
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Finance Act, 1994 as below;
"Section 76. (1) Where Service Tax has not been levied or paid, or
has been short-levied or short-paid, or erroneously refunded, for any

reason, other than the reason of fraud or collusion or wilful mis

statement or suppression of facts or contravention of any of the

provisions of this Chapter or of the rules made thereunder with the

intent to evade payment of service tax, the person who has been

served notice under sub-section (1) of section 73 shall, in addition to

the Service Tax and interest specified in the notice, be also liable to

pay a penalty•.•
Here, in the instant case, the appellants did not pay the Service Tax amount
6f 6,72,568/- and therefore, I conclude that the adjudicating authority has
very rightly confirmed, demanded and appropriated the amount of Service
Tax along with interest (under Section 73 and 75 respectively of the Finance. .
Act, 1994) and imposed penalty under Section 78 of the Finance Act, 1994.

Section 78 of the Finance Act, 1994, is used to levy penalty when Service

Tax has been not levied or not paid or short levied or short paid or
erroneously refunded with the intention of evading payment of Service Tax
due to following reasons (hereinafter referred as Service Tax evasion with

malafide intention):
• fraud; or

• collusion; or
• willful mis-statement; or
• suppression of facts; or
• contravention of any provisions or rules.

Therefore, if the Service Tax is evaded with any malafide intention then
section 78 is applicable. Now looking to the structure of the case, I come to
the conclusion that the intentions of the appellants were bonafide as they did
not try to conceal anything from the officers. of the audit and on being
pointed out; they willingly paid the Service tax along with interest. Further, I
find that the appellants have quoted the contents of :he proviso to Section 78

of the Finance Act, 1994 and claimed that the penalty imposed on them
ought to be 50% of the Service Tax instead of 100%. I agree to the
argument of the appellants and find that they are liable to pay penalty to the
tune of 50% of Service Tax instead of 100% as imposed under Section 78 of
the.Finance Act, 1994 by the adjudicating authority vide the impugned order.

6. In view of above discussions, I allow the appeal, filed by the
appellants, to the extent that they are liable for imposition of penalty, under.
Section 78 of the Finance Act, 1994, upto 50% of the Service Tax confirmed

by the adjudicating authority.

0

0
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7. The appeals filed by the appellant stand disposed off. in above terms. ·

a«a'rw2r
(3mr in)

CENTRAL TAX (Appeals),

AHMEDABAD.

ATTESTED

0
SUPERINTENDENT,

CENTRAL TAX (APPEALS),

AHMEDABAD.

BY R.P.A.D

To,
M/s. Bilfinger Water Technologies Pvt. Ltd.,

Block No.: 53/P,
Khatraj Chokdi, Khatraj, ·

Kalol- 382 721.

Copy to:
· 1. The Chief Commissioner, Central Tax Zone, Ahmedabad.

The Dy. / Asstt. Commissioner, Central Tax, Division- Kalol.
The Addl./Joint Commissioner, (Systems), Central Tax, Gandhinagar.

Guard file.5.

2. The Commissioner, Central Tax, Gandhinagar.

3.

4.

-6 P.Ame.




